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action entered into under this author-
ity. 

[63 FR 58601, Oct. 30, 1998] 

32.704 Limitation of cost or funds. 

(a)(1) When a contract contains the 
clause at 52.232–20, Limitation of Cost; 
or 52.232–22, Limitation of Funds, the 
contracting officer, upon learning that 
the contractor is approaching the esti-
mated cost of the contract or the limit 
of the funds allotted, shall promptly 
obtain funding and programming infor-
mation pertinent to the contract’s con-
tinuation and notify the contractor in 
writing that— 

(i) Additional funds have been allot-
ted, or the estimated cost has been in-
creased, in a specified amount; 

(ii) The contract is not to be further 
funded and that the contractor should 
submit a proposal for an adjustment of 
fee, if any, based on the percentage of 
work completed in relation to the total 
work called for under the contract; 

(iii) The contract is to be terminated; 
or 

(iv)(A) The Government is consid-
ering whether to allot additional funds 
or increase the estimated cost, (B) the 
contractor is entitled by the contract 
terms to stop work when the funding or 
cost limit is reached, and (C) any work 
beyond the funding or cost limit will be 
at the contractor’s risk. 

(2) Upon learning that a partially 
funded contract containing any of the 
clauses referenced in subparagraph (1) 
above will receive no further funds, the 
contracting officer shall promptly give 
the contractor written notice of the de-
cision not to provide funds. 

(b) Under a cost-reimbursement con-
tract, the contracting officer may issue 
a change order, a direction to replace 
or repair defective items or work, or a 
termination notice without imme-
diately increasing the funds available. 
Since a contractor is not obligated to 
incur costs in excess of the estimated 
cost in the contract, the contracting 
officer shall ensure availability of 
funds for directed actions. The con-
tracting officer may direct that any in-
crease in the estimated cost or amount 
allotted to a contract be used for the 
sole purpose of funding termination or 
other specified expenses. 

(c) Government personnel encour-
aging a contractor to continue work in 
the absence of funds will incur a viola-
tion of Revised Statutes Section 3679 
(31 U.S.C. 1341) that may subject the vi-
olator to civil or criminal penalties. 

[48 FR 42328, Sept. 19, 1983, as amended at 51 
FR 2665, Jan. 17, 1986; 72 FR 27384, May 15, 
2007] 

32.705 Contract clauses. 

32.705–1 Clauses for contracting in ad-
vance of funds. 

(a) Insert the clause at 52.232–18, 
Availability of Funds, in solicitations 
and contracts if the contract will be 
chargeable to funds of the new fiscal 
year and the contract action will be 
initiated before the funds are available. 

(b) The contracting officer shall in-
sert the clause at 52.232–19, Availability 
of Funds for the Next Fiscal Year, in 
solicitations and contracts if a one- 
year indefinite-quantity or require-
ments contract for services is con-
templated and the contract— 

(1) Is funded by annual appropria-
tions; and 

(2) Is to extend beyond the initial fis-
cal year (see 32.703–2(b)). 

[48 FR 42328, Sept. 19, 1983, as amended at 63 
FR 58602, Oct. 30, 1998; 67 FR 13054, Mar. 20, 
2002] 

32.705–2 Clauses for limitation of cost 
or funds. 

(a) The contracting officer shall in-
sert the clause at 52.232–20, Limitation 
of Cost, in solicitations and contracts 
if a fully funded cost-reimbursement 
contract is contemplated, whether or 
not the contract provides for payment 
of a fee. 

(b) The contracting officer shall in-
sert the clause at 52.232–22, Limitation 
of Funds, in solicitations and contracts 
if an incrementally funded cost-reim-
bursement contract is contemplated. 

[48 FR 42328, Sept. 19, 1983, as amended at 72 
FR 27385, May 15, 2007] 

Subpart 32.8—Assignment of 
Claims 

32.800 Scope of subpart. 
This subpart prescribes policies and 

procedures for the assignment of 
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claims under the Assignment of Claims 
Act of 1940, as amended, 31 U.S.C. 3727 
(hereafter referred to as the Act). 

[48 FR 42328, Sept. 19, 1983, as amended at 51 
FR 2665, Jan. 17, 1986] 

32.801 Definitions. 
Designated agency, as used in this 

subpart, means any department or 
agency of the executive branch of the 
United States Government (see 
32.803(d)). 

No-setoff commitment, as used in this 
subpart, means a contractual under-
taking that, to the extent permitted by 
the Act, payments by the designated 
agency to the assignee under an assign-
ment of claims will not be reduced to 
liquidate the indebtedness of the con-
tractor to the Government. 

[48 FR 42328, Sept. 19, 1983, as amended at 60 
FR 49730, Sept. 26, 1995; 66 FR 2132, Jan. 10, 
2001] 

32.802 Conditions. 
Under the Assignment of Claims Act, 

a contractor may assign moneys due or 
to become due under a contract if all 
the following conditions are met: 

(a) The contract specifies payments 
aggregating $1,000 or more. 

(b) The assignment is made to a 
bank, trust company, or other financ-
ing institution, including any Federal 
lending agency. 

(c) The contract does not prohibit the 
assignment. 

(d) Unless otherwise expressly per-
mitted in the contract, the assign-
ment— 

(1) Covers all unpaid amounts pay-
able under the contract; 

(2) Is made only to one party, except 
that any assignment may be made to 
one party as agent or trustee for two or 
more parties participating in the fi-
nancing of the contract; and 

(3) Is not subject to further assign-
ment. 

(e) The assignee sends a written no-
tice of assignment together with a true 
copy of the assignment instrument to 
the— 

(1) Contracting officer or the agency 
head; 

(2) Surety on any bond applicable to 
the contract; and 

(3) Disbursing officer designated in 
the contract to make payment. 

32.803 Policies. 
(a) Any assignment of claims that 

has been made under the Act to any 
type of financing institution listed in 
32.802(b) may thereafter be further as-
signed and reassigned to any such in-
stitution if the conditions in 32.802(d) 
and (e) continue to be met. 

(b) A contract may prohibit the as-
signment of claims if the agency deter-
mines the prohibition to be in the Gov-
ernment’s interest. 

(c) Under a requirements or indefi-
nite quantity type contract that au-
thorizes ordering and payment by mul-
tiple Government activities, amounts 
due for individual orders for $1,000 or 
more may be assigned. 

(d) Any contract of a designated 
agency (see FAR 32.801), except a con-
tract under which full payment has 
been made, may include a no-setoff 
commitment only when a determina-
tion of need is made by the head of the 
agency, in accordance with the Presi-
dential delegation of authority dated 
October 3, 1995, and after such deter-
mination has been published in the 
FEDERAL REGISTER. The Presidential 
delegation makes such determinations 
of need subject to further guidance 
issued by the Office of Federal Procure-
ment Policy. The following guidance 
has been provided: Use of the no-setoff 
provision may be appropriate to facili-
tate the national defense; in the event 
of a national emergency or natural dis-
aster; or when the use of the no-setoff 
provision may facilitate private financ-
ing of contract performance. However, 
in the event an offeror is significantly 
indebted to the United States, the con-
tracting officer should consider wheth-
er the inclusion of the no-setoff com-
mitment in a particular contract is in 
the best interests of the United States. 
In such an event, the contracting offi-
cer should consult with the Govern-
ment officer(s) responsible for col-
lecting the debt(s). 

(e) When an assigned contract does 
not include a no-setoff commitment, 
the Government may apply against 
payments to the assignee any liability 
of the contractor to the Government 
arising independently of the assigned 
contract if the liability existed at the 
time notice of the assignment was re-
ceived even though that liability had 
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